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STATEMENT OF THE | SSUE

The issue in this case is whether the | and devel opnent

regul ati ons (LDRs) adopted by Respondent, City of Sunny Isles

Beach (City), by Ordinance No. 2002-165 on Decenber 10, 2002,

as anmended, are in conpliance.



PRELI M NARY STATENMENT

This matter began on Decenber 10, 2002, when the City
adopted Ordi nance No. 2002-165, which established new | and
devel opnent regul ations (LDRs), including a Zoning Map, for
the City.

On June 19, 2003, or within 12 nonths after the adoption
of the LDRs, Petitioners filed with the City their chall enge
of the LDRs under Section 163.3213(3), Florida Statutes
(2003).% In their filing, Petitioners alleged that the LDRs
were not in conpliance. On July 23, 2003, the City filed a
response to Petitioners' filing. On August 25, 2003,
Petitioners filed a Petition with Respondent, Departnent of
Community Affairs (Department), again contending that the LDRs
were not in conpliance. A supplenmental filing was made by
Petitioners with the Departnment on Septenmber 29, 2003.°2

On COctober 2, 2003, the Departnent conducted an inform
hearing with the parties pursuant to Section 163.3213(4),
Florida Statutes, to investigate Petitioners' allegations. On
Novenmber 26, 2003, the Department issued its Determ nation of
Consi stency of a Land Devel opnent Regul ation (Determ nation).
That Determ nation found that the City's LDRs, as |later
amended by Ordi nance Nos. 2003-171 and 2003-173, "[were]
consistent with the City's Conprehensive Plan."

On Decenber 16, 2003, Petitioners filed their Request for



Hearing with the Departnment seeking a formal hearing to
chal l enge the LDRs. The Request for Hearing was forwarded to
the Division of Adm nistrative Hearings on January 2, 2004,
with a request that an adm nistrative | aw judge conduct a
hearing. On January 16, 2004, Motions to Dism ss the
Request for Hearing filed by the City and Intervenor, La
Mansi on, LLP, were granted on the grounds that the two-page
Request for Hearing failed to conport with Florida

Adm ni strative Code Rule 28-106.201(2) or contain allegations
that Petitioners were substantially affected persons, as
required by Section 163.3213(2)(a), Florida Statutes. Such
di sm ssal, however, was w thout prejudice to Petitioners
refiling an anended petition. On January 30, 2004,
Petitioners filed their Amended Request for Hearing.

By Notice of Hearing dated February 10, 2004, a fi nal
heari ng was schedul ed on March 17, 2004, in Sunny I|sles Beach,
Fl orida. Based on a scheduling conflict, Petitioners' request
for a continuance was granted, and the final hearing was
rescheduled to July 20 and 21, 2004, at the sane |ocation.

On July 1, 2004, the parties filed a Joint Request for
Tel ephonic Oral Argunent in Lieu of Final Hearing, in which
t hey advised that there were no genui ne issues as to any
material facts. (In that filing, the parties agreed that the

Fi ndi ngs of Fact contained in the Departnment's Determ nation



are not in dispute.) On the sanme date, the City filed a
Motion for Summary Final Order (Motion) under Section
120.57(1)(h), Florida Statutes. A Menorandum of Law and
Response to Motion for Summary Final Order was filed by
Petitioners on July 16, 2004. (No docunents were attached to
Petitioners' Response.) For purposes of disposing of this
matter in an efficient manner, and with the agreenment of the
parties, that filing has been treated as a Cross-Mition for
Summary Final Order (Cross-Mdtion). On July 19, 2004,
Intervenor filed a Notice of Joinder, in which it joined in
the City's Motion. Finally, on July 21, 2004, the Departnent
filed a Notice of Joinder in the City's Mtion.

On July 20, 2004, a telephonic hearing on the City's
Motion and Petitioners' Cross-Mtion was conducted. All
parties participated in the hearing by tel ephone.

Besi des the pleadings filed in this matter, the record
consists of Exhibits A-H, which are attached to the City's
Motion. Those Exhibits include a copy of the Departnent's
Determ nati on of Consistency of a Land Devel opment Regul ati on
(Exhibit A); City Odinance Nos. 2000-105 and 2002-147
(Exhibit B); City Ordinance No. 2002-165 (Exhibit C); City
Ordi nance Nos. 2003-167, 2003-171, 2003-173, and 2003-178
(Exhibit D); the City's Conprehensive Plan (Exhibit E); the

City's Intergovernnental Coordination Element (Exhibit F); and



a copy of the decision in Town of Golden Beach, et al. v. City

of Sunny Isles Beach et al., Case No. 03-473AP (Fla. 11lth

Cir.Ct., Appellate Division, June 15, 2004) (Exhibit Q.
(That case involved an unsuccessful chall enge by Petitioners
to a City Resolution granting Intervenor's application to
construct a 42-story condomnium It is fair to conclude that
the underlying issue driving this dispute is Intervenor's
proposed construction of a high-rise condomi niumw thin the
City.)

A Transcript of the hearing was filed on August 2, 2004.
The parties waived their right to file proposed findings of
fact and concl usions of |aw.

FI NDI NGS OF FACT

Based upon the record presented by the parties, the
foll owi ng undi sputed findings of fact are determ ned:

1. The City sits between the Intracoastal Waterway and
the Atlantic Ocean in northern Dade County just south of the
Town of Gol den Beach (Town) and just north of the City of Bal
Harbour. It was incorporated in 1997. As required by Section
163. 3161, Florida Statutes, on October 5, 2000, the City
adopted its first Conprehensive Plan. See Exhibit E. The
Pl an was anmended by Ordi nance No. 2002-147 on January 17,

2002. See Exhibit B.

2. The Plan's Future Land Use Map contains a |and use



cat egory known as M xed Use-Resort/Hi gh Density (MJR), which
is "designed to encourage devel opnent and redevel opnent within
the area east of Collins Avenue for resort style devel opnments
catering to tourists and seasonal residents (hotel, hotel/
apartnments, vacation resorts and resort style apartnents) as
wel |l as high quality residential apartments.”™ The category
al so all ows associated retail uses such as restaurants and
conference facilities that are internal and accessory to
hotel /resort devel opnment.

3. Pertinent to this dispute is Policy 15B of the Future
Land Use El enment (FLUE), which establishes density and
intensity standards for the MJR | and use category. DMbore
specifically, the policy provides the foll owi ng standards:

This category allows an as-of-right density
of a maxi mum one hundred (100) hotel -
apartment units per acre and fifty (50)
dwel ling units per acre for apartnents and
a floor area ratio (FAR) intensity of 2.5.
The al | owabl e nunmber of hotel rooms is
controlled by floor area ratio. Additional
residential density and FAR intensity may
be permtted for devel opnents that conply
with bonus programrequirenents.

Resi dential densities with bonuses may not
exceed eighty (80) units per acre for

sol ely apartnments and one hundred twenty
five (125) units per acre for hotel-
apartments, exclusive of |ockout units.
(Enphasi s added)

4. Under the foregoing policy, a maxi mum density of 100

units per acre is allowed for hotel -apartnment units, a maxi num



density of 50 units per acre is allowed for apartnents, and a
floor area ratio (FAR) intensity of 2.5 has been established.
However, the underscored portion of the policy authorizes a
bonus density and intensity program which allows a devel oper
to exceed the prescribed density and intensity standards for
devel opnents "that conply with bonus programrequirenents.”

5. If the bonus density programrequirenents are
satisfied, the policy establishes a cap for the density bonus
at 125 hotel -apartnent units per acre and 80 residential units
per acre. While the policy does not establish a simlar cap
for the intensity bonus, it essentially defers the anmobunt of
the intensity cap and the details of the bonus programto the
LDRs, which are to be adopted at a later tine.

6. Objective 8 of the Plan provides that the City "shal
adopt, nmintain, update and enhance devel opment regul ati ons
and procedures to ensure that future | and use and devel opnent
in the City of Sunny Isles Beach is consistent with the
Conprehensive Plan.” Objective 15 of the Plan provides that
the "land use densities, intensities and approaches [contai ned
in Policy 15B] shall be incorporated in the Land Devel opnent
Regul ations.” Finally, Section 163.3202(1), Florida Statutes,
requires that |ocal governments, within one year after
subm ssion of their conprehensive plans, "adopt or anend and

enforce | and devel opment regul ations that are consistent with



and i nplement their conprehensive plan.”

7. On Decenber 10, 2002, the City approved Ordi nance No.
2002- 165, which adopted a conprehensive set of LDRs to
i npl ement the Plan. See Exhibit C. |In 2003, the LDRs were
further anmended in mnor respects by O di nance Nos. 2003-167,
2003-171, 2003-173, and 2003-178. See Exhibit D. In sum the
LDRs consi st of nore than one hundred pages of regul ations,
and except for one of these, Section 703.8.4(i)3, none of the
other LDRs directly relates to this dispute.

8. Section 703.8.4(i)3 inplenents Policy 15B by
outlining the criteria and requirenments necessary to qualify
for additional intensity or FAR through the bonus program It
al so establishes a cap on FAR intensity. |If the bonus program
requi rements are satisfied,® the regulation allows a maxi mum
intensity bonus of 1.5 FAR, or a potential total FAR of 4.0,
whi ch exceeds the 2.5 FAR contained in Policy 15B. (Intensity
bonuses to increase the FAR can al so be obtained through the
transfer of devel opnment rights under Section 515 of the LDRs.
However, those bonuses are not in issue here.)

9. Petitioners include a group of twelve City residents;
the Town, which |lies adjacent to, and just north of, the City;
and two Town residents. There is no dispute that Petitioners
will be substantially affected by the LDRs and thus they have

standing to bring this challenge.



10. In their Cross-Mtion, which essentially tracks the
al l egations in their Arended Request for Hearing, Petitioners
assert that they, and not the City, are entitled to a summary
final order in their favor for three reasons. First, they
argue that it is beyond fair debate that all of the LDRs,

i ncluding Section 703.8.4(i)3, are inconsistent with Policies
4A and 4C of the Intergovernnmental Coordination El ement of the
Pl an because the City failed to solicit coments fromthe Town
prior to the adoption of the LDRs. Second, they argue that it
is beyond fair debate that the City violated Florida

Adm ni strative Code Rule 9J-5.005(2)(g) when it adopted
Section 703.8.4(i)3. Finally, they contend that it is beyond
fair debate that in order to achieve consistency with the

Pl an, the LDR nmust not establish a FAR that is beyond the
intensity standard (2.5) established in the Pl an.

11. Policies 4A and 4C of the Intergovernnental
Coordi nation El ement provide as follows:

4A. The City will notify and solicit
comments from adj acent jurisdictions and

t he School Board of any requests for |and
use anmendnents, variances, conditional uses
or site plan approvals which inpact
property within 500 feet of a public school
or within 500 feet of the boundaries of an
adj acent jurisdiction.

4C. The City will notify and solicit
comments from adj acent jurisdictions and

t he School Board of its existing standards
or proposed regul ati ons being consi dered

10



for problematic or inconpatible |and uses.

12. Nothing in the two policies requires that the City
solicit comrents from adjacent jurisdictions when adopting the
LDRs being chall enged here. Rather, these policies
specifically address notice and comments as to "l and use"
changes, not the adoption of LDRs, or to "regul ations being
considered for problematic or inconpatible |and uses.” Even
assum ng arguendo that the two policies require sone type of
prior notice, Petitioners do not dispute the fact (as set
forth in the Departnent's Determ nation) that prior to the
adoption of the LDRs, "the City notified the Town both in
writing and orally". (Determ nation, Finding of Fact 6).

13. Florida Adm nistrative Code Rule 9J-5.005(2)
contains general data and anal yses requirenents for
conprehensi ve plans. Paragraph (2)(g), which Petitioners
assert was violated by the City when it adopted Section
703.8.4(1)3, provides as foll ows:

(g) A local governnment may include, as
part of its adopted plan, docunents adopted
by reference but not incorporated verbatim
into the plan. The adoption by reference
must identify the title and author of the
docunment and indicate clearly what

provi sions and edition of the docunent is
bei ng adopted. The adoption by reference
may not include future amendnments to the
docunent because this would violate the
statutory procedure for plan anendnents and

frustrate public participation on those
amendnents. A local governnment may include

11



a provision in its plan stating that all
docunments adopted by reference are as they
exi sted on a date certain. Docunents
adopted by reference that are revised
subsequent to plan adoption will need to
have their reference updated within the
pl an through the anmendnent process. Unless
document s adopted by reference conply with
par agraph 9J-5.005(2)(g), F.A.C., or are in
the F.S., the F.A . C., or the Code of

Federal Regul ati ons, copies or summaries of
t he docunents shall be submtted as support
documents for the adopted portions of the
pl an amendnent .

14. This rule sets forth the manner in which | ocal
governnments may adopt and incorporate by reference docunents
into their conprehensive plans. |If they choose to do so, they
must identify the title and author of the docunment being
i ncorporated by reference, the edition of the docunent, and
the specific portion of the docunent relied upon. Whenever an
amendnment or change to the incorporated docunment occurs at a
future tinme, the |ocal governnent nust readopt those changes
in order for themto be valid and effective. On its face, the
rul e applies exclusively to the use of incorporated docunents
i n conprehensive plans, or plan anendnents, and has no
application to LDRs.

15. In the case of Town of Golden Beach et al. v. City

of Sunny Isles Beach et al., No. 03-472AP (Fla. 11th Cir.Ct.

Appel | ate Division, June 15, 2004), a copy of which has been

submtted as Exhibit G Petitioners unsuccessfully sought by

12



petitions for wit of certiorari to quash a City Resolution

whi ch granted Intervenor's application to construct a
condom ni um at 19505 Col | i ns Avenue, Sunny |sles Beach. The
appl i cati on sought approval of a site plan for the condom nium
and approval of the use of the property as a receiver site for
the transfer of 38,847 square feet of transfer devel opnment
rights in accordance with the City's LDRs.

16. In that proceeding, Petitioners contended that they
wer e deni ed due process because the City failed to provide
proper notice to neighboring property owners under Section
515.7 of the LDRs; and that the City violated the essenti al
requirenents of the law by inproperly transferring devel opnment
rights and additional floor area ratio through bonuses to the
devel oper, in excess of the 2.5 FAR expressly permtted by the
City's Plan and LDRs. The court ruled in favor of the City on
both issues. The parties agree, however, that a notion for
rehearing of that decision has been filed by Petitioners, and
the decision is not yet final. Further, the decision does not
clearly indicate whether the sanme consistency argunents raised
here were adjudicated in that matter. The notice issue is not

t he sane.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has

13



jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569, 120.57(1), and 163.3213, Florida
St at ut es.

18. Section 120.57(1)(h), Florida Statutes, provides in
part that

any party to a proceeding in which an

adm ni strative |aw judge of the Division of
Adm ni strative Hearings has final order
authority may nove for sunmary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the adm nistrative | aw judge
determ nes fromthe pleadi ngs, depositions,
answers to interrogatories, and adm ssions
on file, together with affidavits, if any,
t hat no genuine issue as to any materi al
fact exists and that the noving party is
entitled as a matter of law to the entry of
a final order.

ee also Fla. Adm n. Code R 28-106.204(4). Because the

under si gned has final order authority in this proceedi ng under
Section 163.3213(5)(b), Florida Statutes, sunmmary di sposition
of the dispute is appropriate.

19. Where the Departnment has found an LDR to be
consistent with the |ocal conprehensive plan, the parties
shall be "the petitioning, substantially affected person, any
intervenor, the state |and planning agency, and the | ocal
gover nnent . " 8 163.3213(5)(a), Fla. Stat. Here the

parties do not dispute

14



that Petitioners are substantially affected persons and have
standi ng to chal |l enge the LDRs.

20. "The adoption of a |and devel opnent regulation by a
| ocal governnment is legislative in nature and shall not be
found to be inconsistent with the local plan if it is fairly
debatable that it is consistent with the plan.” 8§
163.3213(5)(a), Fla. Stat. This neans that "if reasonable
persons could differ as to its propriety,” an LDR nust be

upheld. Martin County v. Yusem 690 So. 2d 1288, 1295 (Fla.

1997). See also Martin County v. Section 28 Partnership,

Ltd., 772 So. 2d 616, 621 (Fla. 4th DCA 2000) (where there is
"evidence in support of both sides of a conprehensive
anmendnment, it is difficult to determ ne that the County's
decision is anything but 'fairly debatable.'").

21. Florida Adm nistrative Code Rule 9J-5.023 al so
prescribes certain criteria for determ ning consistency of
LDRs with the conprehensive plan. Relevant here are the
criteria found in paragraphs (2) and (3) of the rule:

(2) Whether the | and devel opnent
regul ati ons are conpatible with the
conprehensi ve plan, further the
conprehensi ve plan, and inplenent the
conprehensive plan. The term "conpati bl e"
means that the | and devel opnment regul ations
are not in conflict with the conprehensive
plan. The term "further” nmeans that the

| and devel opnent regul ations take action in
the direction of realizing goals or
policies of the conprehensive plan.

15



(3) Whether the | and devel opnent
regul ati ons include provisions that

i npl ement obj ectives and policies of the
conprehensi ve plan that require

i npl ementing regulations in order to be
realized, including provisions inplenmenting
the requirenent that public facilities and
servi ces needed to support devel opnent

shal | be avail able concurrent with the

i mpacts of such devel opnment.

22. Petitioners' first contention that the City failed
to solicit coments fromthe Town prior to the adoption of the
LDRs is a procedural argument and does not affect whether the
LDRs are consistent with the Plan. That is, procedural
requi renents are not conpliance criteria, and absent a show ng
of prejudice, a plan amendnment (or LDR) will not be set aside

on the basis of a procedural error. See, e.g., Brevard County

v. Departnent of Conmunity Affairs et al., Case Nos. 00-1956GMV

and 02-0391GV] 2002 W. 31846455 at *16 (DOAH Dec. 16, 2002,
DCA Feb. 26, 2003). In any event, the notice requirenments in
Policies 4A and 4C do not apply to the chall enged LDRs, and
Petitioners have conceded that the City gave notice to the
Town "by oral and witten notice" prior to their adoption. On
this issue, then, the City is entitled to a favorable ruling.
23. Petitioners next contend that it is beyond fair
debate that the City violated Florida Adm nistrative Code Rule
9J-5.005(2)(g) when it adopted Section 703.8.4(i)3. As

previously found in Finding of Fact 14, the cited rule applies
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to docunents incorporated by reference into conprehensive

pl ans, and not LDRs, and has no application to this
controversy. (Assum ng arguendo that the rule did apply, and
that it had been violated, it would be necessary to find
Policy 15B not in conpliance, rather than the LDR. However, a
pl an conpliance issue cannot be raised in an LDR chall enge.)
Therefore, the contention is wi thout nerit.

24. Petitioners also argue that it is beyond fair debate
that Section 703.8.4(i)3 is inconsistent with Policy 15B since
it sets an intensity cap (4.0) beyond the 2.5 intensity
standard established in the policy.

25. As previously found, Policy 15B establishes a FAR
intensity standard of 2.5 for the MJ R | and use category, but
al so provides that "[a]dditional . . . F.A R intensity may be
permtted for devel opnments that conply with bonus program
requi rements.” In other words, the policy itself allows for
devel opnents in the MJ-R category to qualify for additional
FAR t hrough a bonus program Section 703.8.4(i)3 inplenments
this provision by outlining the criteria and requirenents
necessary to qualify for additional intensity through the
bonus program It also establishes a cap on the total FAR
intensity allowed through the bonus program CObviously, it
woul d have been nore preferable for the intensity cap for MF;R

devel opment to be established in the policy itself (and the

17



Departnent says so in its Determ nation). However, the entire
Pl an, including Policy 15B, has been found to be in
conpliance. It is at least fairly debatable that Section
703.8.4(1)3 is consistent with, and follows the mandate of,
Policy 15B by establishing "additional . . . FAR

intensity" as well as the details for conplying with

18



t he "bonus programrequirenents.” Indeed, the LDR does
exactly what Objectives 8 and 15 and Policy 15B call for.

26. Because Section 703.8.4(i)3 is conpatible with the
Plan, that is, it does not conflict with the Plan, it takes
action in the direction of realizing the goals and policies of
the Plan, and it inplenments a Plan policy that requires
i npl ementing regulations in order to be realized, it satisfies
the criteria for determ ning consistency of an LDR under
Fl ori da Adnmi nistrative Code Rule 9J-5.023. This being so, on
this issue, the City is entitled to final disposition inits
favor. *

27. Finally, the City contends that under the doctrine
of estoppel by judgnent, Petitioners should be prevented from
relitigating issues previously deci ded between them See,

e.qg., Gordon v. Gordon, 59 So. 2d 40, 44 (Fla. 1952)("the

principle of estoppel by judgnent is applicable where the two
causes of action are different, in which case the judgnment in
the first suit only estops the parties fromlitigating in the
second suit issues - that is to say points and questions -
common to both causes of action and which were actually
adjudicated in the prior litigation"). Specifically, the City
argues that Petitioners have already litigated and had deci ded
(inthe City's favor) the issue of whether the Plan authorizes

an increase in intensity over 2.5 FAR Town of Golden Beach,
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supra. Wiile this may be true, that decision is not final
and there is no clear indication in the decision that the
i dentical consistency issues argued here were specifically
rai sed before that court. Therefore, invocation of that
doctrine is not appropriate.

28. In summary, there is no genuine issue as to any
material fact, and the City is entitled as a nmatter of law to
the entry of a final order in its favor.

DI SPOSI T1 ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED that the City's Mdtion for Summary Final Order is
granted, and the challenged | and devel opnent regul ati ons
adopted by Ordi nance No. 2002-165, as anended, are determ ned
to be in conpliance.

DONE AND ORDERED this 9th day of August, 2004, in

Tal | ahassee, Leon County, Florida.

%wﬁ@@fw‘w

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 9th day of August, 2004.

ENDNOTES

1/ Unl ess otherwi se noted, all references are to Florida
Statutes (2003).

2/ Petitioners' filings with the City and Departnent, and the
City's response, are not of record. However, in the
Departnent's Determ nati on of Consistency of a Land Devel opnent
Regul ation i ssued on Novenber 26, 2003, the grounds for finding
the LDRs not in conpliance are restated, and they appear to be
the sanme allegations raised here.

3/ The sonewhat |engthy regul ation provides that bonuses may
be secured by a devel oper for beach access, access easenents,
beach access trust fund contributions, Collins Avenue public
street scape enhancenents, Sunny |sles public parking, and
public oceanfront park and open space enhancenents.

4/ I n support of their consistency argunment, Petitioners have
cited one line of cases which generally stands for the
proposition that Florida Adm nistrative Code Rule 9J-
5.005(2)(g) should be strictly interpreted since the | anguage
in the rule is clear and unanbi guous. While this is true, the
rul e does not apply here. The second line of cases cited by
Petitioners generally holds that state agencies may adopt by
reference regulations that are in effect at the tine of
adoption, but may not adopt by reference changes to those
regul ati ons that nmay occur at a future time. As previously
noted, the underlying rule which codifies this principle does
not apply, but even if it did, the City's adoption of LDRs does
not violate this principle.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing the original notice of appeal with the Clerk of the

Di vi sion of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order
to be revi ewed.
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